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ABSTRACT

“The concept of restitution of conjugal rights isredic of ancient times when slavery or quasi-slgveras
regarded as natural. This is particularly so aftiwre Constitution of India came into force, whichagantees personal
liberties and equality of status and opportunitymben and women alike and further confers poweth®fState to make

special provisions for their protection and safegii
KEYWORDS: Conjugal Rights, Slavery, Quasi-Slavery
INTRODUCTION

Marriage constitutes the very basis of social omgion. Marriage under all matrimonial laws is aian
imposing upon each of the spouse’s certain madlitéies and gives to each of them certain legaltsighhe necessary
implication of marriage is that parties will livegether. Each spouse is entitled to the comfortcammdortium of the other.
The term conjugal right applies to the right to @bl with each other. It is the right which husbamdl wife have to each
other’s society, comfort and affection. This cortcepfound in most of the personal laws in IndideTprovision is a
remnant of the British Raj. The English law borrowe concept from the Jewish Law. The remedy sfittgion of
conjugal rights dates back to feudal England, wimeaeriage was, primarily a property deal and thiewias a part of a
husband’s possessions. It dates back to an era thhbemife was treated like a cow who if ran awaynirthe master’s shed
could be roped back. Neither the Hindu nor the Muslim law originallgaognized this concept; it was used by English
lawyers who were practicing in the newly set uprt®hboth in the presidency and moffusil towridowever, marriage was
always considered a sacrament among Hindus anduHavd enjoined upon the spouses to have a socfetpah other.
While the old Hindu law stressed on the wife’s imoplobedience to her husband, it did not lay dawy procedure for

compelling her to return to her husband againswfiker*

! Shakila Banu vs Gulam MustafalR 1971 Bom 166

2 Sharmishtha Ghosh, “Restitution of Conjugal Riglts=eminist Jurisprudential Critique”, (2004) 7 BQJ), pp. 43-55
at p.48

3 Flavia AgnesFamily Law , Vol. IIl: Marriage, Divorce and Matriomial Litigation, p. 22, (2011)

* Priyanka Priyadarshini, “The Futility of The Preiin of Restitution of Conjugal Rights (As UndemHii Marriage Act
1955) In The Present Scenario”, availabléti://ijldai.thelawbrigade.com/wp-content/uploa?@15/09/11.pd¥isited on
21.4.16
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The remedy of restitution of conjugal rights wasaduced by legislation in various personal IaWhe codified
Hindu Law provides for the remedy undEne Hindu Marriage Act, 195%ection 8 of The Hindu Marriage Act 1955
provides for restitution of conjugal rights by eithof the spouses who have been denied the comgdahg other spouse
without any fault of the aggrieved spouse. The teomjugal right applies to the right to cohabitiw@ach other. It is the

right which husband and wife have to each othastsesy, comfort and affectioh.

The courts are required to examine two things ngmehe of the spouses has without reasonable cause
withdrawn from the society of the other and thex@d legal ground because of which the court mayseeto grant the
relief® Thus, if a spouse has a reasonable apprehensjuiysical or mental harassment at the hands obttner spouse,
the court shall not force them to stay togethEhis remedy, though set up for an extremely nehlese and result in mind
doesn't lead to the desired outcome mostly. It se&tup to preserve the very sacramental bond dfaheglationship and
to protect it from mere whims of the spouses omfigetty wear and tear of marriage. It is to seé dhaaggrieved spouse
is not deprived of all the marital pleasures justduse of some unreasonable cause of his spousetolsee that the
parties are able to find a way back to each othet sort out their differences. However, this prirnsbecame
controversial and was seen as discriminatory againmen, which were used by men to force theirewito return to

their matrimonial homes against their wishes.

It is interesting to note that iBadaji Bhikaji v. Rukhmabaf one of the initial cases regarding restitution of
conjugal rights, the single judge who had initidilgard the case in 1885, refused to grant the hdstbe remedy. One of
the grounds on which he based his decision wasitthatiuld be barbarous, cruel and revolting thingcompel a young
lady to go to a man whom she dislikes, in ordet ttmmay cohabit with her against her will and ttet remedy was
transplanted from England and it has no foundatidrindu law™* However, the husband was later granted the rerrdy
appeal by a division bench of the Bombay High colitie English law has discarded the remedy; howewer still
continue to cling on to it. The provision has bées subject of controversy and has been considerbd discriminatory
against the women. Though technically both huskeaml wife are able to use this remedy, studies tehaa far more
husbands file for this remedy than wiV4t has been seen that whenever women file a suinfintenance, the husbands
file for restitution of conjugal rights to defedteir claim. The case ddalbir Singh v. Simar Kadf was of such a kind.
In this case, the husband had filed for restitutidrronjugal rights. The wife stated that the $wtl been filed to avoid
maintenance proceedings by the wife. The courtsddbat in fact the wife was thrown out of the harsths house, beaten

by him and terrorized by adult children from thesband’s previous marriage. Thus, there was a reh$oicause for the

® Section 9, Hindu Marriage Act 1955; section 32 @8dIndian Divorce Act 1869; section 36, Parsi Nye and Divorce
Act; section 22, Special Marriage Act 1954

® Hindu Marriage Act1955, Section 9 “When either the husband or tHe Was, without reasonable excuse, withdrawn
from the society of the other, the aggrieved pany apply, by petition to the district court, fastitution of conjugal
rights and the court, on being satisfied of théhtiaf the statements made in such petition andtbisae is no legal ground
why the application should not be granted, mayekecestitution of conjugal rights accordingly

" Janak Raj JaDivorce Law and Procedurgp. 61, (2004)

8 Anuja Aiyappan, “Restitution of Conjugal RightsA: Comparative Study Among Indian Personal Laws”ilabée at
http://www.legalindia.in/restitution-of  -conjugalghta-comparative-study-among-indian-personal-lawévisited on
23.1.13)

? |bid

10(1885) ILR 9 Bom. 301

" Supral

4., p.24

1311 (2002) DMC 371 P&H
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wife to stay separate. Thus the petition file bg thusband was dismissed. It may not be wrong totlsatya lot of

unnecessary litigation takes place because optoigision*

The provision of Restitution of Conjugal Rights wased by many husbands to compel their wives teelé¢iaeir
jobs from distant places and join them at the nwatriial home. ITirath Kaur v Kirpal Singf?, the wife pleaded that she
was willing to carry on with the marriage, but wast prepared to give up the job. But the courtlttisaed her plea and
ruled in favor of the husband and held that hieisifefusal to give up the job amounts to withdfeam society without
any reasonable cause. This entitled the husbaral decree of restitution of conjugal rightdn 1966, in the case Gaya
Prasad v. Bhagwét the Madhya Pradesh High Court held that a wiférst fduty to her husband is to submit her
obediently to his authority and to remain under fuisf and protection. In 1973, the Punjab and Haaybligh Court
reiterated its stand on section 9 Sarinder Kaur v Gurdeep Sinttit was held that the Hindu law imposes on the e
duty of attendance, obedience to and veneratiothfohusband to live with him wherever he choose®side. In 1977,
the Full Bench of the Punjab and Haryana High Cauthe case oKailash Wati v Ayodhya ParkaShheld that “any
working woman entering into matrimony by necessamglication consents to the obvious and known rahuiuty of

living with a husband as a necessary incident afiage.?

Thus, it seems that the courts were influencechbyideal of Hindu marriage being sacramental whettee wife
was supposed to obey her husband, even at the@fcsatrificing her own right to work and take ugoh independently.
The courts undoubtedly bowed to the notion thaly anlhusband had the right to determine the matriahdmome.

Thus the decisions manifest the patriarchal asserfprevalent in the society

It is only around 1975 that the courts began temgeze the woman'’s right to hold on to a job awegnf her
husband’s residence. The Gujarat High Court inciee ofPraveenben v. Sureshbffailenied the relief of restitution of
conjugal rights to the husband and held that ttsband and wife are equally free to take up a jabratein it. Since there
had been a mutual arrangement, it was not a cdseevit could be said that the wife had withdravent the society of

the husband.

Similarly, the Madras High Court, iN.R. Radhakrishna v. Dhanalaksifmheld that under the modern law, the
concept of the wife’s obedience to her husbandhamdiuty to live under his roof under all circunm&tas does not apply.

In this case the wife’s income was used to sustarself and her child.

In another landmark judgment the Delhi High cdnri978, inSwaraj Garg v R.M. Garj dissented from the
Full Bench decision in Kailash Wati and held thathe absence of a pre-marital agreement betweepdtties, it cannot
be said that the wife who had a permanent job aigfopod income had to live in a place determinethbyhusband when

the husband did not earn enough to maintain théyaRroviding constitutional validity to the wife'right to hold on to

11d., para 2, 6 available http://www.indiankanoon.org/doc/30192Visited on 24.1.15)
15 AIR 1964 Punj 28.

181d., para 7 available &1ANU/PH/0390/1962\sited on24.1.15)

" AIR 1966 MP 212

18 AIR 1973 P&H 134.

191977 HLR 176 P & H (FB)

21d., p 182 cited in B. K. Sharméalindu Law,p 67 (2008)

ZLAIR 1975 Guj 69.

22 AIR 1975 Mad 331.

Z AIR 1978 Del 296.
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the job, it was held that an exclusive right to llisband to decide the matrimonial home would btaitive of the equality
of the sexes clause under Article 14 of the Camstib. Thus, a change in the trend was clear. Hewem most of these
cases, the wives were earning more than the husiashdher income was essential to run the house. fabt also had a

bearing upon the courts.

The constitutional validity of section 9 of thdindu Marriage Act, 1955vas challenged before the Andhra
Pradesh High Court, ili. Saritha v. T. Venkatasubbaj&tThe Hon’ble High Court observed that section 3hef Hindu
Marriage Act violated the right of privacy and humdignity guaranteed under Article 21 and is, tfene ultra vires.
The Hon’ble Court further held —

A decree of restitution of conjugal rights congBtithe grossest form of violation of an individsaight to privacy.
It denies a woman, her choice whether, when and hewbody is to become the vehicle for the praaaaof another

human being®

Holding section 9 of the Act, violative of Articlel of the Constitution, the Hon’ble Court obsertieat section 9
did not promote any legitimate public purpose bameény concept of social good and thus beingraryitwas violative
of Article 14 of the Constitution.

The judgment rightly upheld the dignity and freedofa married Hindu woman, but unfortunately theglii
Court of Delhi inHarinder Kaur v. Harminder Singff held otherwise. Justice Rohtagi, observed thatrttieduction of
Constitutional Law in the matrimonial home was ltke introduction of a bull in a china shop. Figdate Supreme Court,
in Saroj Rani v. Sudarshah overruled the judgment of the Andhra Pradesh Higturt delivered in TSaritha v. T.
Venkatasubbaigh approving the Delhi High Court judgment delivetgy Justice Rohtagi. The constitutional validity

section 9 was upheld on the ground that it sensxcil purpose.

It is unimaginable how a social purpose could beeskby forcing a spouse to stay with the othemjGgality in
the true sense can only be restored by mutual otnsehich may be the result of counseling of thouses.
Justice Chowdhaf§ had rightly opined that in actual fact the remedyrks only for the benefit of husbands and is

oppressive to women.

The views of Dr. Paras Diwan are extremely relevarthis context. While criticizing the judgemeimsfavor of

retaining section 9, Dr. Diwan comments:

It is submitted that the approach of both the jsdgésses one fundamental aspect of family, i.emthe home is
broken beyond all possibilities of repair, whehas become an arena of bouts between the spoestgrrihe restitution
of conjugal rights nor the constitutional law caelgh Such a union should be broken with maximumnéss and

minimum bitterness, distress and humiliatién.

>4 AIR 1983 AP 356

%d., para 25 available 4ittp://www.indiankanoon.org/doc/1987988isited on 26.1.15)
% AIR 1984 Del. 66

>’ AIR 1984 SC 1562

8|nT. Sareetha v. T. VenkatasubbaisiR 1983 AP 356.

2 Dr. Paras Diwan,aw of Marriage and Divorcep. 285-286, (1997)
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It has been considered to serve only one purpasehe non- compliance of the decree of restitutibconjugal
rights is a ground of divorc&.It forms a part of the breakdown theory. Howetkis can be no justification to retain this
oppressive provision, especially when the proptisaitroduce the breakdown grounds in Hiadu Marriage Act 195%s
already under consideration. We should not forigat tinder rule 33, Order 2Cjvil Procedure Codgfinancial Coercion

can still be exercised for the enforcement of therele of restitution of conjugal rights.

In my humble submission, the remedy of restitutdi€onjugal Rights stifles the freedom of a marnezman in
more than one way. It is a direct contraventiohef right to privacy as a part of the right to léfed liberty granted to her
under Article 21 of the Constitution. The rightdexual autonomy and reproductive choice are gusedrto her within the
ambit of Article 21. This has been accepted byHba'ble Andhra Pradesh High Court in the casd oBareetha v. T.
Venkata Subbaiatvherein the court quoted Professor Tribe on thizedsion of the right to privacy in his commentafy

American Constitutional Law:

“Of all decisions a person makes about his or loglybthe most profound and intimate relates to ivetwhen,

and how one’s body is to become the vehicle fotherchuman being’s creatioft”

The American Supreme Court has also given decisionikis context. In the case #&flanned Parenthood of
Missouri v. Danfortf, the stand taken by the American Supreme CouEisanstadt v. Bariavas reaffirmed- “The right
to privacy belongs to a person or an individual &rid not lost by reason of their marriage.” Iresle cases the right to

privacy was given a wide interpretation so as tiuide activities like procreation and contraception

A nine-judge constitution benchJastice K S Puttaswamy v. Union of Indieecently declared that the right to
privacy is protected as an intrinsic part of thghtito life and personal liberty under Article 2tidaas a part of the
freedoms guaranteed by Part Il of the Constitutlarrelation to this, a petition was filed in tBelhi High Court, which
recently sought the response of the Centre onagseking to declare the sections relating to elsétation of conjugal
rights in various Acts as unconstitutional. Theatpmeter claims that the provision of restitutionaafhjugal rights “amounts

to state interference with a woman’s private decisihether or not to engage in sexual activify”.

Traditionally, the position of a wife under the ldinpersonal Law is somewhat different. An idealddirwife is
considered to subject herself to the will of hesthand and is not to exercise her own free will. Bheardly able to
exercise her choice regarding procreation of ceiidiThe concept of restitution implies sexual cdtasibn. Thus, when a
husband obtains the decree of restitution of caljtights, he also gets the right to have maritidricourse with his wife.
“As a result, the choice to have or not to haveitalaintercourse gets transferred from the Hindéevid the State, which
delegates this authority to the Hindu husband. S#igo by virtue of a decree for restitution of coggl rights, the Hindu
wife’s choice as to whether she wants to allowlwy to be used as a vehicle for another humargltseaneation is also
transferred to the Hindu husband is-a-vis the $titeThe term voluntary implies that the parties héreely consented.

However, the provision under section 9 seems ta bkatant violation of such a premise. Thus theedyrof restitution of

30 Section 13(1A)(ii);The Hindu Marrriage AGt1955.

31 Supra,3, p.45-46; also se€k Sareetha v. Venkata SubbaiaiR 1983 AP 356.

%21976-49 L ed 2d 788; cited h Sareetha v. Venkata SubbaiahR 1983 AP 356.

BAvailable athttp://supremecourtofindia.nic.in/pd¥isited on 25.9.17)
#http://indianexpress.com/article/india/restitutiai-conjugal-rights-delhi-hc-issues-notice-to-certi@4 242 7(visited on
25.9.17)

% Supra3, p.53; also sek. Sareetha v. Venkata SubbgiéfiR 1983 AP 356.
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conjugal rights is a tool in the hands of a husbamdubmit her to his will in order to exercise hight of marital
cohabitation which results in denial of the riglitaowife to sexual autonomy. In my view, it senlide purpose and

should be discarded.

When the provision regarding Restitution was baiegated in parliament, many members voiced thedimiap

against it. J.B. Kriplani saidThis provision is physically undesirable, morallywanted and aesthetically disgustirig.

Mr. Khardekar had opposed the remedy, sayit@séay the least this particular cause is uncobtrparous and

vulgar. That the government should be abettorsfiorm of legalized rape is something very shockitd...

In India, people file restitution of conjugal righmainly for two purposes: A hassle free divoarg] as a defense
for maintenance. It is high time this misuse orsabof the court process is stopped, and provisionsestitution of

conjugal rights are abolished.

The remedy is blatantly misused to achieve ultepiormposes other than reconciliation. The root cafsthis
problem lies in S.13 (1-A) (ii) of Hindu Marriagecf 1955. This section says that if a restituti@crée has not been
complied with for a period of one year the partes file for divorce. The general trend in resigntclaims is that the
“aggrieved party” files a restitution petition, theloes not willingly comply with the decree anceafthe statutory period
of one year, files for divorce under S. 13 (1-A) ¢@n the ground of non-compliance with the decieefact, Justice
Rohtagi inHarvinder Kaur v Harminder Singffrecognized that “the legislature has created teistit of conjugal rights

as an additional ground for divorcé®.

In Veena Handa v Avinash Hantfathe husband in order to frustrate his wife’srolddr maintenance sold all his
property like television, scooter, etc. He divestdidhis property to his relatives and alleged thatdid not own any
property in land. After the decree of restitutioasapassed, and then after a year he filed for cévon the ground that
there has been no restitution for a year. Whentiiaé court granted the relief, he immediately nedranother girl,
notwithstanding the wife’s appeal against the dieodecree in the higher Courts. Similarly,Bitto v Ram De8 the
husband falsely accused his wife of being unchimsfeustrate her claim for maintenance when shedffior restitution.

This shows how restitution petitions are blatamigused for ulterior purposes other than recorimilia

When a person fails to comply with a decree ofittgsin the Court has a power to enforce the decmader
Order 21 Rule 32 of Civil Procedure Code, 1908. éinidule 32 (1) if the party willfully does not comply with the

decree, then the Court can attach the propertfiefiecree- holder. Under Rule 32 (3)the Court has the power to sell

% parliamentary Debates on Special Marriage BilttfiIDecember,1954)

3" Harvinder Kaurv Harminder SinghAIR 1984 Del 66.

1d para 74

¥ Veena Handa Avinash HandaAIR 1984 Del 444

0 AIR 1983 All 371.

*Code of Civil Procedure 1908rder 21, r. 32(1):“Where the party against whardecree of restitution of conjugal
rights has been passed, has had an opportunityegfing the decree and has wilfully failed to obgyhe decree may be
enforced in the case of a decree of restitutiocoofugal rights by the attachment of the property...”

2 Code of Civil Procedure 190®rder 21, r. 32(3):“Where any attachment undérrsile (1) or sub-rule (2) has remained
in force forsix months if the judgment —debtor Ima$ obeyed the decree and such decree holder péischfo have the
property attached property sold, such property beagold; and out of the proceeds the Court maydhtter decree holder
such compensation as it thinks fit, and shall fpreyttalance (if any) to the judgment —debtor orapiglication.”
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the attached property if the decree holder hascaoiplied with the decree for six months. The diffig arises if the
judgement—debtor has no actual property in posseshi India, we find that in most cases and esigcin rural India
that wives’ do not have actual possession overpaiagerty. In such cases, if a restitution decreesdmwt complied with,
then the court is required to ascertain the shitieeowife in the property of her husband, wheis ot divided and arrive
at her share in the property, but this involves lsersome procedures. The difficulty also arisesh& husband is a
property-less person—say, a daily wage laborendivih a slum—how will the Court execute the dedreguch cases? It is
naive to think that coercing a person that his prgpwould be attached and sold away can changatttiade of the
adamant spouse and make him obey the decree. thefahis remedy is the cohabitation of the spoubes when the

property is attached and sold, it will lead todritiess between the spouses and the purpose eftieely is frustrated
CONCLUSION AND SUGGESTIONS

Restitution of Conjugal Rights is a cept, which had great significance at the time,mihdad evolved. But, with
the changing times and changing social scenaribast lost its significance. Though the aim of thisvision was to
preserve the marriage, it is more of a tool intihads of the husband to submit his wife to his.\ilis a reinforcement of
the patriarchal notion that the wife must stay wite husband in the matrimonial home and the pdidbe matrimonial
home is also determined by the husband. The remédgstitution of Conjugal Rights stifles the freed of a married
woman in more than one way. It is a direct contméiea of her right to privacy as a part of rightlife and liberty granted
to her under Article 21 of the Constitution. Ovée tyears, this remedy has been misused; abuseéxgfuited. The
remedy directly affects the right to life, right peivacy and the right to equality and hence a tiegeaof constitutional
liberties granted under articles 14, 19 and 21 .ughahis remedy is based on a noble cause, iteqoesces are far more
detrimental and fail to bring about the desiredefin most of the cases, statistically. Thus,dhisra need for relook in
the statutory provisions dealing with the conceptestitution. Such a provision which is incompégilwith changing

times should be done away with and novel ideasgfoonciliation which are effective should be brougiout.

Reconciliation is fast, effective and practicalugimn to restitution of conjugal rights. Perhapdsitthe only
solution to put an end to this barbarous remedyttévia of the family, which can be repaired musthisiated and settled
by sewing and patchwork. Human relationships madbdnded by settlement and, as far as possiblditigated in court.
The effective resolution of family disputes by madin or conciliation may provide lasting solutidios the overall good.
Since the object of the provision for Restitution@onjugal Rights was to preserve the marital tiesre is a need to
emphasize on the use of mediation as a remedylte smy matrimonial dispute and bring about reciatedn where
possible rather than fighting a legal battle whicty brings bitterness. An attempt in this direothas already been made
by opening the mediation center by Punjab and Herydigh Court and even at district levels. Undeilat project in the
Tricity(Chandigarh-Mohali-Panchkula), it was deadéat the women'’s cells would refer pending matfer resolution to
the mediation center. Thus, by changing the focamflitigation to reconciliation through mediatiothe need for an
archaic remedy of restitution is already lost. Ehisra need for lawmakers to amend the legislgtiegisions accordingly,

replacing this remedy with remedies like recontiia.

Introducing the ground of irretrievable breakdownnuarriage as a ground for divorce will do awayhmhe

misuse of the provision of restitution. In the midjoof cases the petition is filed with an intemtito flout it and later
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claim it as a ground of divorce. So, irretrievabteakdown should be introduced as a ground of dezdConsequently, the

provision of restitution will be of little use arsthould be accordingly deleted from the statute book
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